BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by ) SPB Case No. 28961

DANI EL J. KOM NSKY ) BOARD DECI SI ON

) (Precedenti al)

From 5% reduction in salary for )
6 nonths as a Supervising Cook | ) NO. 92-19
with the California Men's Col ony, )
Department of Corrections at ) Novenber 3, 1992
San Luis Qhi spo )
Appear ances: Victor J. Janes 1IIl, Attorney at Law, Littler,
Mendel son, Fastiff and Tichy, representing respondent, Departnent
of Corrections; Dave Carey, Business Manager |1, Department of

Corrections.
Before Carpenter, President; Stoner, Vice-President; Burgener,
Chavez and Ward, Menbers.

DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for a determnation after the Board rejected the Proposed Decision
of the Adm nistrative Law Judge (ALJ) in an appeal by Daniel J.
Kom nsky (Appellant or Komnsky), a Supervising Cook | wth the
Departnent of Corrections (Departnent) at the California Mn's
Colony, San Luis Chispo (CMC) from a five percent reduction in
salary for six nonths.

The ALJ sustained the five percent salary reduction finding
that appellant's off-duty drunk driving accident, conbined wth
related prior actions, nerited disciplinary action. Specifically,
the ALJ found a nexus between appellant's duties at CMC and the

drunk-driving acci dent.
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The Board determned to decide the case itself, based upon the
record. After a review of the entire record, including the
transcript and briefs submtted by the parties, and having heard
oral argunents, the Board revokes the discipline for the reasons
set forth bel ow

SUMVARY OF THE FACTS

At the tinme of the drunk driving accident on July 29, 1990,
appel | ant was a Supervising Cook | at CMC. Appellant had held this
position since Novenber 6, 1989. Prior to that tine, appellant had
worked at CMC as a Food Service Wrker, and prior to that tine, as
a janitor at the Atascadero State Hospital

As a Supervising Cook |, appellant's duties primarily entailed
the preparation of neals for residents and enployees of CMC
Additionally, appellant was responsible for the supervision of
residents assigned to assist himin the Kkitchen. Incidental to
this supervisorial responsibility was the protection of persona
and real property at CMC

In June 1988, appellant was convicted of driving under the
i nfluence of alcohol. Appel | ant was subsequently placed on
probation and ordered not to operate a notor vehicle with any
alcohol in his system The follow ng year, appellant received an
adverse action for assaulting an inmate at the Atascadero State
Hospi tal . As a result of this adverse action, appellant was

suspended for 30 days fromhis position as a janitor. The adverse
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action was never appealed and appellant served the 30-day
suspensi on.

The subject of the present adverse action is a drunk driving
arrest and conviction on July 29, 1990. Wiile off-duty from his
job as a supervising cook at CMC, the appellant drove his car off
of the highway, falling out of the car before it slamed into
parked cars on the side of the road. Law enforcenent officers at
the scene of the accident admnistered field sobriety tests to the
appel l ant which he failed. Later that night, appellant's blood
al cohol level was tested and found to register at 1.5, alnost tw ce
the legal limt. Appel I ant subsequently admtted that he drank
eight or nine beers that night, starting at 4:30 p.m Appel | ant
was convicted of driving under the influence of alcohol. Appellant
does not dispute the conviction or the facts wunderlying the
convi ction.

Based upon this incident, appellant was served with a Notice
of Adverse Action on Novenber 2, 1990. The adverse action taken
was a five percent reduction in salary for six nonths, effective
Novenber 29, 1990.

The charges stated in the adverse action were violations of
CGovernnment Code sections 19572 (c) inefficiency; (o) wllful
di sobedience; (q) violation of this part or board rule; and
(t) other failure of good behavior either during or outside of duty

hours which is of such a nature that it causes discredit to your



(Kom nsky continued - Page )
agency or your enploynment. |In addition, the adverse action charged
a violation of Director's Rules, section 3391' which states that
irresponsible or unethical conduct reflecting discredit on
t hensel ves or the departnent either on or off-duty nust be avoi ded
by all enpl oyees.
| SSUE

Was there a nexus between appellant's off-duty conduct and his

job as a Supervising Cook | at CMC?
DI SCUSSI ON

The ALJ found appellant's conduct to constitute, anong other
t hi ngs, a violation of Cover nnent Code  section 19572,
subsection (t). It is now an established principle of law that a
violation of section 19572(t) requires that there be a rationa
rel ati onship or "nexus" between the enployee's off-duty m sconduct

and the enploynent. Yancey v. State Personnel Board (1985) 167

Cal . App.3d. 478; N ghtingale v. State Personnel Board (1972) 7

Cal . 3d 507.

There nmust be nore than a failure of good behavior before the
Board nmay discipline an enployee wunder section 19572,
subdivision (t). The m sconduct nust be of such a nature as to
reflect upon the enployee's job. |In other words, the
'm sconduct nust bear sonme rational relationship to his
enpl oynent and nust be of such character that it can easily
result in the inpairnment or disruption of the public service.
[Ctations.] The | egislative purpose behind subdivision (t)
was to discipline conduct which can be detrinmental to the

Al section references to Director's Rules are to Title 15 of
the California Code of Regul ati ons unl ess ot herw se referenced.
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state service. (enphasis omtted) [CGtations.] It is
apparent that the Legislature was concerned w th punishing
behavior which had potentially destructive consequences.'
(errphaS|s omtted) [Gtation.] The Legislature did not intend

... to dismss any enpl oyee whose personal, private conduct
incurred its disapproval. [CGtations.] Yancey v. State
Per sonnel Board, 167 Cal. App.3d at 483.

In this case, the Board finds that there was no rational
rel ati onship or nexus established between the appellant's job as a
cook and his of f-duty m sconduct of drunk driving.

The facts of this case are analogous to the facts of the

Board's Precedential Decision in In the Mitter of the Appeal by

Charles Martinez, Case No. 28242, Prec. Dec. No. 92-009. In that

case, M. Mrtinez was wrking as a Mterial and Stores
Supervisor | at a state prison. H's position entailed distributing
clothing to inmates, processing inmate clothing through the
laundry, and supervising inmates who perfornmed such tasks.

M. Martinez was arrested for driving under the influence of
al cohol and interfering with police officers. He subsequently
pleaded guilty to a violation of Penal GCode 415, violently
di sturbing the peace. The Board in Martinez held that there was no
nexus between M. Martinez' job and his off-duty msconduct and
thus, no discipline could be inposed under CGovernnment Code section
19572(t). The Board found his alcohol-related conduct bore no

relationship to his enploynent as a Material and Stores Supervisor,
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and that it was not likely to result in inpairnent or disruption of
t he public service.

SSmlarly, we find insufficient evidence of a nexus between
appel lant's off-duty conduct in this case and his job. Nor do we
find that the conduct was of such character that it could easily
result in inpairnment or disruption to the public service.

This case is distinguishable from the cases cited by the
Departnment in its brief. Most notably, the cases cited by the
Departnment deal with situations involving peace officers, where the
rule of Iaw has I ong been established that peace officers are held
to a higher standard of behavior than non-peace officers. (See,

i.e., Anderson v. State Personnel Board, 194 Cal.App.3d 761, 769).

The Departnent attenpts to analogize this case to that of Parker

v. State Personnel Board (1982) 120 Cal.App.3d 84. In Parker, a

youth guidance counselor at the California Youth Authority was
disciplined for off-duty possession of marijuana. The Departnent's
anal ogy is amss. The Parker Court found that the enployee had
limted peace officer status and, therefore, he could be
disciplined for violating laws he was enployed to enforce.
Moreover, and nore inportantly, the Parker court noted "the
irreconcilability of [Parker's] behavior and his job". Parker, 120
Cal . App. 3d at 88.

Wiile there is clearly a nexus between a person whose job it

is to counsel and guide young people convicted for crines and that
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enpl oyee' s possession of illegal drugs, we are not convinced that a
simlar connection exists between the job of a non-peace officer
Supervising Cook | and an arrest for drunk driving. As in
Martinez, the appellant is not a peace officer. The fact that
appel lant's job duties include supervising inmates (as was the case
in Martinez), is insufficient to justify holding appellant to sane
standard applicable to peace officers and, therefore, that fact
does create a nexus between the off-duty conduct and appellant's
j ob.

Neither do we find appellant's conduct to be of such nature
that it could easily result in the inpairnent or disruption of the

public service as required by Yancey, 167 Cal.App.3d 478. The

Departnment argues that appellant's arrest could have resulted in
his being placed in the same institution as those he supervi ses and
thus cause himto be nore synpathetic to the inmates. |n addition,
the Departnent contends that appellant's drinking could cause
problens as he could be called in to work in the event of an
energency. These argunents, though, are nerely specul ati ve and not
evidence of a relationship between the charged m sconduct (off-duty
drunk driving) and his duties as a Supervising Cook I.
Consequently, there is no evidence to support the charge of
viol ation of Governnent Code section 19572(t).

As to the charges of inefficiency and wllful disobedience

there was insufficient evidence presented to support either of
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these allegations. Finally, as to the charge of appellant's
violation of the Drector's Rules, section 3391, we conclude that
any off-duty m sconduct which forns the basis for a disciplinary
action nust simlarly bear a nexus to the enploynent. Since we did
not find such a nexus in this case, this allegation nust also fail.
CONCLUSI ON
The Board does not condone the off-duty behavior of appellant.
However, the law requires that the state not inpose discipline
upon enpl oyees for their off-duty behavior unless it is rationally
related to their job. The Departnment has failed to provide
sufficient evidence to show how the appellant's off-duty behavior
was rationally related to his position as a Supervising Cook I.
There being insufficient evidence to support the adverse action,
the five percent salary reduction of six nonths nmust be revoked.
ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is hereby CORDERED t hat:

1. The above-referenced adverse action of a salary
reduction i s revoked;

2. The California Departnment of Corrections and its
representatives shall pay the appellant all back pay and benefits
that woul d have accrued to him had he not received a five percent

sal ary reduction for six nonths;
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3. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree to salary and
benefits due appellant; and

4. This opinion is certified for publication as a
Precedenti al Decision pursuant to Governnent Code section 19582.5.

STATE PERSONNEL BOARD*

Ri chard Carpenter, President
Alice Stoner, Vice-President
G air Burgener, Menber
Lorrie Ward, Menber

*Menber Richard Chavez was present for the oral argunent but was
not present for the vote.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Oder at its neeting on

Novenmber 3, 1992.

GLOR A HARVON
doria Harnon, Executive Oficer
St at e Personnel Board




